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NOTES
double recovery of any usurious interest paid, and the court re-
fused to enjoin such business.
It is submitted that the present decision in following the
more liberal Kansas rule reaches a desirable result. The usury
statutes, providing for forfeiture of interest and criminal prose-
cution, supply a remedy which theoretically may be adequate but
actually fails to afford a much needed protection to the indigent
debtor.
J.B.D.
INSURANCE--INTERPRETATION OF FIDELITY BOND-WARRANTIES
AND REPRESENTATIONS-At the request of plaintiff, a commercial
partnership, defendant surety company executed a fidelity bond
covering plaintiff's employee. The bond contained a stipulation
that "all statements which the employer has furnished to the
Company concerning the employee or his duties or accounts are
warranted by the employer to be true." The obligations assumed
by the plaintiff in the written application-to have an inventory
of the stock and an audit of the plaintiff's books made at regular
intervals by a special representative-were breached prior to the
employee's defalcation. The defendant urges such breaches as de-
fenses to an action on the bond. Held, that, strictly construed, the
representations which were breached did not concern "the em-
ployee or his duties and accounts" and are not referred to in the
bond sufficiently to constitute warranties the terms of which
must be strictly complied with. Handelman's Chain Stores v.
Maryland Casualty Co., 184 So. 827 (La. App. 1938).
Fidelity bonds are contracts of insurance,' and the general
rules of insurance relative to representations and warranties ap-
ply in determining the legal effect of the breach of undertakings
in the application.2 Where statements have been expressly and
1. 1 Couch on Insurance (1929) 331, § 167; American Bonding & Trust Co.
of Baltimore, Md. v. Burke, 36 Colo. 49, 85 Pac. 692 (1906); Auto Truck Steel
Body Co. v. Chicago Bonding & Ins. Co., 218 Ill. App. 230 (1920); George A.
Hormel & Co. v. American Bonding Co. of Baltimore, 112 Minn. 288, 128 N.W.
12, 33 L.R.A. (N.S.) 513 (1910).
2. Vance on Insurance (2 ed. 1930) 384, § 111; Moulor v. American Life
Ins. Co., 111 U.S. 335, 4 S.Ct. 466, 28 L.Ed. 447 (1884); American Life & Acci-
dent Ins. Co. v. Walton, 133 Ark. 348, 202 S.W. 20 (1918); Spence v. Central
Accident Ins. Co., 236 Ill. 444, 86 N.E. 104, 19 L.R.A. (N.S.) 88 (1908); Teeple v.
Fraternal Bankers' Reserve Society, 179 Iowa 65, 161 N.W. 102, L.R.A. 1917C,
858 (1917); Supreme Council of Royal Arcanum v. Brashears, 89 Md. 624, 43
19391
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fully made a part of the contract and warranted as true, the com-
mon law rules of warranty apply." If there is any reasonable
doubt, however, the declarations will be construed as representa-
tions. Thus, if the bond states only that the representations
"shall constitute part of the basis and consideration of the con-
tract,"4 or if there is a failure to refer to the application in the
bond itself,5 although the application states that the answers
therein shall be warranted, 6 or if the employer's statements are
referred to in the bond and there is a breach of the employee's
representations, 7 or if, as in the instant case, the reference in the
bond does not seem to include all the answers in the application,'
a construction of the declarations as warranties will be avoided.
Louisiana jurisprudence is in accord in holding that a war-
ranty can be created by proper and specific reference to the ap-
plication in the bond." Any ambiguity, however, will be resolved
in favor of the insured 0 on the general theory that doubts should
be interpreted against the party preparing the obligation,", and
that there must be a strict construction against compensated sure-
Atl. 866 (1899); Vivar v. Supreme Lodge of Knights of Pythias, 52 N.J.L. 455,
20 Atl. 36 (1890).
3. Employers' Liability Assur. Corporation, Limited, of London, England
v. Wasson, 75 F. (2d) 749 (C.C.A. 8th, 1935); United States Fidelity & Guar-
anty Co. v. Maxwell, 152 Ark. 64, 237 S.W. 708 (1922); T. Wilce Co. v. Royal
Indemnity Co., 289 Ill. 383, 124 N.E. 635 (1919); Willoughby v. Fidelity & De-
posit Co. of Maryland, 16 Okla. 546, 85 Pac. 713, 8 Ann. Cas. 603, 7 L.R.A.
(N.S.) 548 (1906), aff'd, 205 U.S. 537, 27 S.Ct. 790, 51 L.Ed. 920 (1907); Bissinger
& Co. v. Massachusetts Bonding & Ins. Co., 83 Ore. 288, 163 Pac. 592 (1917);
Grand Lodge, A.O.V.W. of Rhode Island v. Massachusetts Bonding & Ins. Co.,
38 R.I. 276, 94 Atl. 859 (1915).
4. Title Guaranty & Surety Co. v. Bank of Fulton, 89 Ark. 471, 117 S.W.
537, 33 L.R.A. (N.S.) 676 (1909).
5. United States Fidelity & Guaranty Co. v. Howard, 67 F. (2d) 382 (1933),
cert. denied, 291 U.S. 663, 54 S.Ct. 439, 78 L.Ed. 1054 (1934); American Life &
Accident Ins. Co. v. Walton, 133 Ark. 348, 202 S.W. 20 (1918).
6. Isaac Upham Co. v. United States Fidelity & Guaranty Co., 59 Cal.
App. 606, 211 Pac. 809 (1922).
7. Equitable Surety Co. v. Bank of Hazen, 121 Ark. 422, 181 S.W. 279
(1915).
8. Grand Lodge, U.B. of F. v. Massachusetts Bonding & Ins. Co., 324 Mo.
938, 25 S.W. (2d) 783 (1930).
9. Brignac v. Pacific Mut. Life Ins. Co. of California, 112 La. 574, 36 So.
595, 66 L.R.A. 322 (1904); Ellzey v. Massachusetts Bonding & Ins. Co., 142 La.
818, 77 So. 642 (1918); Succession of Holmes v. Continental Casualty Co. of
Chicago, Ill., 11 Orl. App. 291 (La. 1914). Cf. Slidell Savings & Homestead
Ass'n v. Fidelity & Deposit Co. of Maryland, 178 La. 548, 152 So. 121 (1933).
10. Mutual Life Ins. Co. of New York v. New, 125 La. 41, 51 So. 61, 136
Am. St. Rep. 326, 27 L.R.A. (N.S.) 431 (1909); Finley v. Massachusetts Mut.
Life Ins. Co., 172 La. 477, 134 So. 399 (1931); Bernier v. Pacific Mut. Life Ins.
Co. of California, 173 La. 1078, 139 So. 629, 83 A.L.R. 765 (1932); Max J. Wink-
ler Brokerage Co. v. The Fidelity & Deposit Co. of Md., 4 Orl. App. 341 (La.
1907).
11. Art. 1957, La. Civ. Code of 1870.
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ties.12 Although Louisiana has statutes reducing warranties to
the rank of representations in several kinds of insurance, 18 fidelity
insurance is not included. In the absence of such a statute, the
court, in basing its decision on a doctrine of strict construction,
reached an apparently correct decision by the only possible
method."4 There was no need for the court to go into the question
of the materiality of the breached statements,', because, if not
construed as warranties, they were simply promissory represen-
tations,16 the breach of which does not work a forfeiture of the
policy, if originally made in good faith.1'
Since surety companies will have little trouble in avoiding
the result of this case by rewording their bonds, it is suggested
that there is a need for legislative action along the lines followed
in several states, 8 in order to bring all kinds of insurance within
the general policy of avoiding the harsh result of common law
warranties.
F. S. C., Jr.
LOTTERIES - CONSIDERATION- BANK NIGHT - Defendant was
prosecuted for conducting a "bank night" scheme whereby one of
the names recorded in the theater's registration book-by persons
who were not required to purchase tickets-was drawn by lot,
and the lucky person, whether present in theater or outside there-
of without a ticket, could claim the prize by promptly coming
forward to the stage. A demurrer to the sufficiency of the informa-
tion was sustained in the circuit court. The case was reversed on
12. Victoria Lumber Co. v. Wells, 139 La. 500, 71 So. 781, L.R.A. 1916E 1110
(1916); Bickham v. Womack, 181 La. 837, 160 So. 431 (1935). But see, Wells v.
Fidelity & Deposit Co. of Maryland, 146 La. 169, 83 So. 448 (1919).
13. La. Act 52 of 1906, as amended by Act 227 of 1916 [Dart's Stats. (1932)
§ 4113]; La. Act. 222 of 1928 [Dart's Stats. (1932) § 4191]; La. Act. 97 of 1908,
as amended by Act 195 of 1932 and Act 134 of 1934 [Dart's Stats. (1932) § 4118,
(Supp. 1938) § 4118.1].
14. But see, Note (1935) 9 Tulane L. Rev. 304.
15. Ibid.
16. United States Fidelity & Guaranty Co. v. Howard, 67 F. (2d) 382
(1933), cert. denied, 291 U.S. 663, 54 S.Ct. 439, 78 L.Ed. 1054 (1934); Benham
v. The United Guarantie and Life Assurance Co., 7 Exch. 744, 155 Eng. Re-
print 1149, 21 L.J. Exch. (N.S.) 317 (1852).
17. Vance on Insurance (2d ed. 1930) 369, § 108.
18. Cf. Mass. Ann. Laws (1933) c. 175, § 186, considered in Notes (1932)
12 B.U.L. Rev. 298, and (1933) 13 id. 157; Minn. Stat. (Mason, 1927) § 3370;
Wis. Stats. (1935) § 209.06, discussed in Note (1932) 7 Wis. L. Rev. 261.
